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How much certainty?
Margaret Bloom, King’s College London and Freshfields Bruckhaus Deringer

“To be uncertain is to be uncomfortable, but to be certain is to be ridiculous.” Chinese proverb 

“In this world nothing can be said to be certain, except death and taxes. “ Benjamin Franklin

1. This paper considers how much precision and flexibility are necessary for antitrust rules to protect competition effectively and maximise consumer welfare. It discusses how much certainty is desirable and various ways that are used in a number of jurisdictions to increase certainty through safe harbours, block exemptions and presumptions of market power.
 These approaches have evolved over time, partly in response to changes in theories of competitive harm. Some of these approaches are better than others at increasing certainty for harmless and beneficial behaviour while condemning harmful behaviour. Defining an agreement as a per se infringement is another way of increasing certainty but at the risk of condemning harmless – or even beneficial – agreements. The paper also compares the U.S. rule of reason analysis and per se infringements with the EU treatment of agreements as infringements by object or effect. Lastly, it considers the implications for international consistency of different enforcement priorities in different jurisdictions.
How much certainty is desirable? 
2. The desirable level of certainty will partly depend upon the perception of the costs and benefits of over or under enforcement in a particular jurisdiction. What are the implications for consumer welfare and enforcement costs of over or under enforcement respectively? Are type I errors (false positives from over-enforcement) or type II errors (false negatives from under-enforcement) considered worse? 

3. Form based rules provide more precision and certainty than an effects based approach but at the risk of condemning some behaviour as anticompetitive that is either harmless or may be beneficial (type I errors). Alternatively, a liberal form-based system would risk permitting behaviour that should be prohibited (type II errors).  Since the late 1990s, the assessment of agreements and mergers in EC law has been essentially effects based with a significant increase in the use of economics. The European Commission’s new Guidance on its enforcement priorities in applying Article 82 to abusive exclusionary conduct by dominant undertakings
 indicates that the Commission will now also largely apply effects based assessment to unilateral conduct. The U.S. approach to agreements, mergers and unilateral conduct is almost entirely effects based.

4. A sound effects based approach should generally avoid type I errors. This is an important benefit. But, there are some potential costs.  An effects based approach may reduce legal certainty. It may also increase the costs of enforcement and private actions. An effects based approach can increase type II errors where the standard of proof required to demonstrate anticompetitive behaviour is too high. However, these costs can be significantly reduced by the appropriate use of safe harbours, block exemptions and presumptions.  These are discussed in the next two sections. Good guidance and case precedents are also important ways of increasing certainty but they are not discussed further in this paper. 
Safe harbours and block exemptions
5. An economically sound way of increasing certainty, while maintaining a generally effects based approach, can be achieved through the use of safe harbours and block exemptions for behaviour that is unlikely to be anticompetitive. However, if a cautious approach is taken with small safe harbours or narrow block exemptions these will not provide any benefit in terms of certainty or efficient use of agency resources. In contrast, if large safe harbours and wide block exemptions are used there is a risk of permitting anticompetitive behaviour. The European Commission has had considerable success in establishing block exemptions for various agreements. These have been refined over time following consultations. For example, the Commission has begun a review of the operation of the block exemption for vertical agreements
 and the associated guidelines;
 the regime for the assessment of horizontal agreements is currently under review
 and a review of the block exemption for certain agreements between insurance companies is in its final stages.

6. The Commission has been relatively cautious in defining a safe harbour for dominance in unilateral conduct cases. One solution is to have a larger safe harbour for dominance if this is a “soft” one ie the competition authority might under exceptional circumstances take action even if the undertaking is in the safe harbour. There is a clear difference between the EU and the U.S. in the approach to safe harbours for unilateral conduct. Competition agencies and courts in the U.S. have, in recent years, been more concerned about type I than type II errors; while in the EU there has been greater concern about type II than type I errors. The new EC Guidance on Article 82 priorities says dominance is not likely where a firm’s market share is below 40%. While in the U.S., there do not appear to be any cases where a court has found monopoly power at less than 50% market share.
 These are ‘soft’ safe harbours.  Hence, the new EC Guidance  could have used a higher market share although, presumably, not one that clashed with the EC case precedents on presumption of dominance at 50% or more market share.  
7. The International Competition Network (ICN) found striking differences in market shares used for safe harbour presumptions for dominance or substantial market power (SMP) in unilateral conduct cases by different jurisdictions in a report published in 2007.
 Some of the results are summarised in Table 1 which shows, for example, 10% for Korea compared with 50% for the U.S. and Chinese Taipei. Some of these safe harbours are so low that it seems questionable whether they could increase business certainty or assist the agency in helping it to focus its investigations on potentially anticompetitive conduct. Mostly, the safe harbours are not absolute, which makes the low thresholds particularly surprising. 

Table 1: Market shares for safe harbours
, 

	Korea
	10%

	Brazil, Bulgaria, Germany, New Zealand and Russia
	20%

	Canada and Ukraine
	35%

	Czech Republic, EU
, Jersey and Latvia
	40%

	U.S and Chinese Taipei

	50%


Presumptions of market power 
8. Presumptions of market power or anticompetitive behaviour are another way of reducing uncertainty but, in terms of economic analysis, presumptions are not generally likely to be as well based as safe harbours and block exemptions. The example of a presumption of dominance at a given market share illustrates the problem. There is a real risk of wrongly presuming market power if this is based on market share alone eg 50% presumption of dominance in EC law. But a firm with a 50% share is likely to have limited market power if there are low barriers to entry for potential competitors and/or low barriers to expansion by existing competitors and/or effective countervailing buyer power. The ICN Recommended Practices for Dominance/Substantial Market Power Analysis Pursuant to Unilateral Conduct Laws
 recognise this important point. The ICN recommends that 
A firm should not be found to possess dominance/substantial market power without a comprehensive consideration of factors affecting competitive conditions in the market under investigation…The analysis of dominance/substantial market power includes but does not stop with the assessment of market shares. At a minimum, conditions of entry and expansion (affecting the durability of market power) should also be assessed. Agencies should, where appropriate, also take into account other criteria such as buyer power, economies of scale and scope/network effects, and access to upstream markets/vertical. [Emphasis added.]
9. Many jurisdictions use market share thresholds in order to trigger a presumption of dominance or substantial market power (SMP) and/or a safe harbour. The ICN reported that 19 of the jurisdictions that they surveyed use one or both. The EU was not in the 19 jurisdictions. However, there is effectively a rebuttable presumption of dominance through EC case law, where an undertaking holds 50% or more of a market.
 Hence, the EU is included in Table 2 of market share thresholds for dominance/SMP presumptions. 

Table 2: Market shares for presumptions of dominance/SMP

	Brazil 
	20%

	Germany and Pakistan
	33%

	Bulgaria and Ukraine
	35%

	Romania and Sweden
	40%

	South Africa
	45%

	EU, Israel, Jamaica, Jersey, Korea and Russia
	50%

	U.S.
	70%

	Canada
	80%


10. Sixteen jurisdictions do not use presumptions of either dominance/SMP or safe harbours. Within those jurisdictions that do use dominance/SMP presumptions, Table 2 shows there are striking differences in the market shares, eg, 20% for Brazil compared with 70% and 80%, respectively, for the U.S. and Canada. Some of these shares are so low it is difficult to understand how a company could have substantial market power. Although almost all of these presumptions are rebuttable, a presumption that a company is dominant or has substantial market power at a low market share will increase business uncertainty.

US rule of reason analysis or per se infringement compared with EU object or effect
11. Defining an agreement as a per se infringement is one way of increasing certainty but at the risk of condemning harmless – or even beneficial – agreements. In the U.S. there has been a move over time to treat more types of agreements as requiring a rule of reason assessment rather than a per se prohibition. The most recent example of this is the Leegin
 case where, in June 2007, the U.S. Supreme Court overturned the rule that characterised minimum resale price maintenance (RPM) as a per se infringement of Section 1 of the Sherman Act. In a split opinion (5-4), the Court held that “rule of reason” analysis should be applied to such conduct. The majority of the judges held that a per se rule should only apply to a restraint that “always or almost always” restricts competition, and that economics provides plenty of pro-competitive justifications for RPM. However, they accepted that “courts would have to be diligent” in preventing the anti-competitive use of RPM. 
12. There are reasons why the U.S. approach to antitrust cases in general is likely to be different to that in Europe. First, in recent years the U.S. Supreme Court has sought to narrow the scope to bring antitrust cases in order to temper the powerful stimulus for private antitrust actions from treble damages awarded by juries. Second, the Single Market imperative within the EU encourages a tougher approach to vertical agreements including RPM than in the U.S. The third reason applies to unilateral conduct cases. A good number of the large EU companies were formerly state owned – in contrast to large U.S. companies. A significant proportion of large European firms obtained their initial powerful market positions from their former state monopoly position rather than from superior performance in competition with rivals. 

13. In the U.S., conduct that is prohibited per se cannot be justified under any circumstances. In contrast in Europe, the parties to an agreement found to have as its object the restriction of competition under Article 81(1) can seek to justify it under Article 81(3). The European Commission and national competition authorities are obliged to examine claims of efficiencies such as the prevention of free riding or more and better promotion of the product. EC law has never imposed an absolute legal prohibition on RPM or any other agreement. Hence, the Leegin judgment could be seen as bringing US law into line with European law. Nevertheless, Article 81(1) has always been interpreted as automatically prohibiting the fixing of resale prices by agreement between a supplier and a purchaser. While exemption under Article 81(3) is theoretically possible, it has never been granted. Fines are considered appropriate for RPM infringements. Even if efficiencies can be proven, it is likely to be difficult to satisfy the ‘indispensability’ criterion in Article 81(3) with an agreement imposing RPM. The review of the EU block exemption for vertical agreements includes the treatment of RPM but it seems unlikely that this will be changed significantly, if at all. 
International consistency or inconsistency in enforcement priorities?
14. Different standards in different jurisdictions can reduce the effectiveness of antitrust enforcement in international cases and/or discourage investment and innovation by international firms. The differences between jurisdictions are currently most stark for unilateral conduct. Some of these differences in relation to safe harbours and presumptions of dominance or SMP were discussed in paragraphs 5-10. This section considers some of the other international differences in the analysis of various abuses in unilateral conduct. It draws, in particular, on an ICN survey of predation in over 30 jurisdictions, the EU Guidance on Article 82 Priorities and, to some extent, on the DOJ Single-Firm Conduct Report.
  
15. Before discussing unilateral conduct it is worth touching on cartels and mergers. Cartels are generally regarded as hard core restrictions in all jurisdictions. They can, though, be treated either as criminal or civil infringements dependant on the law of the jurisdiction. The standard of proof for a criminal offence is likely to be “beyond reasonable doubt”. While the standard for a civil offence is likely to be equivalent to the “balance of probabilities”.  The latter standard may require strong and compelling evidence. In merger assessments, there is considerable consistency between most jurisdictions. This is very welcome. However, one  example of a difference between jurisdictions can be the extent to which efficiencies are taken into account by competition authorities. Another difference can be the extent to which a jurisdiction considers non-horizontal mergers are likely to be harmless, or even, beneficial. 
16. There are some major differences between agencies in how abuses are assessed in unilateral conduct cases. In addition, there is often uncertainty over how the law is applied in an individual jurisdiction. In the EU, this uncertainty reflects at least as much powerful arguments over how the law should evolve as a lack of clear case precedents. However, it is far from obvious that some of the form-based case precedents enhance consumer welfare – hence the debate. The following questions illustrate some of the important issues in how unilateral conduct is assessed in different jurisdictions:

· Is a plausible theory of consumer harm required for intervention by an agency? To what extent does consumer harm need to be demonstrated before action can be taken against allegedly abusive conduct? Under EC law likely consumer harm is sufficient for intervention by the European Commission. There is no requirement to show actual consumer harm. Likely consumer harm can be presumed from likely anticompetitive foreclosure as this extract from the new EU Guidance on Article 82 explains. 

The aim of the Commission's enforcement activity in relation to exclusionary conduct is to ensure that dominant undertakings do not impair effective competition by foreclosing their competitors in an anticompetitive way, thus having an adverse impact on consumer welfare, whether in the form of higher price levels than would have otherwise prevailed or in some other form such as limiting quality or reducing consumer choice. In this document the term “anticompetitive foreclosure” is used to describe a situation where effective access of actual or potential competitors to supplies or markets is hampered or eliminated as a result of the conduct of the dominant undertaking whereby the dominant undertaking is likely to be in a position to profitably increase prices to the detriment of consumers. The identification of likely consumer harm can rely on qualitative and, where possible and appropriate, quantitative evidence…
 [Emphasis added]
The Commission will normally intervene under Article 82 where, on the basis of cogent and convincing evidence, the allegedly abusive conduct is likely to lead to anticompetitive foreclosure…
 [Emphasis added]
· In contrast, the, now withdrawn, DOJ Single-firm conduct report appeared to express some doubt that foreclosure of rivals is sufficient to demonstrate consumer harm. However, Christine Varney, the new Assistant Attorney General for the Antitrust Division, has stated that the Division will now take “vigorous antitrust enforcement action under Section 2 of the Sherman Act.” The Division will be less concerned about “over-deterrence”.

· How high is the burden of proof for the agency? Is it relatively easy to find a firm has abused its market power? Too much discretion for agencies reduces business certainty and increases the risk of the agency making type I errors and failing to focus its resources to maximum effect. 

· What is the test for distinguishing anticompetitive conduct from normal competition on the merits? Is this ‘no economic sense’, ‘profit sacrifice’, ‘equally efficient competitor’, ‘consumer harm’ or some other test? Is it clear which test will be used in each case? Different tests are likely to produce different decisions over the legality of a particular form of conduct. How much does the agency assess trade-offs between static and dynamic efficiency effects of a practice and between the short term and longer term? For example, Philip Lowe has explained that the general test that the European Commission will apply when deciding whether to take enforcement action against exclusionary conduct by dominant firms can be called a “consumer welfare balancing test”.
 In assessing whether the conduct of a dominant firm is abusive, the new EU Guidance applies the “equally efficient competitor” test. The U.S. Department of Justice proposed a test of “disproportionality” in its, now withdrawn, Single-Firm Conduct Report.
  “Under the disproportionality test, conduct that potentially has both procompetitive and anticompetitive effects [would be] anticompetitive under section 2 [of the Sherman Act] if its likely anticompetitive harms substantially outweigh its likely procompetitive benefits.”
 Christine Varney recently announced that the DOJ will no longer use this test. Instead it will go back to standards set in various Supreme Court cases. She has not proposed any one specific test.
 
· What is the cost test for single product rebates? Is the central test whether price is below average avoidable cost (or average variable cost or marginal cost)? As prices increasingly above average avoidable cost (or average variable cost or marginal cost) are used as a benchmark, the risk increases that the agency’s intervention will protect competitors rather than consumers. The Department of Justice (DOJ) stated in its, now withdrawn, Single-Firm Conduct Report that it believed “the standard predatory-pricing approach to single-product loyalty discounts has a number of advantages, including its administrability, clarity, and reduced risk of chilling procompetitive price competition.”
 The report stated that the standard predatory-pricing approach by the DOJ would be to “rely on average avoidable cost in determining whether prices are predatory.”
 The EC Guidance on Article 82 outlines a price cost test that provides more scope for intervention but less than might be expected from some of the form-based case precedents prior to the publication of the Guidance: 
[A]s long as the effective price remains consistently about the LRAIC of the dominant undertaking, this would normally allow an equally efficient competitor to compete profitably notwithstanding the rebate.

Where the effective price is below AAC, as a general rule the rebate scheme is capable of foreclosing equally efficient competitors. Where the effective price is between AAC and LRAIC, the Commission will investigate whether other factors point to the conclusion that entry or expansion even by equally efficient competitors is likely to be affected.

· What is the cost test for predation? Is the central test whether price is below average avoidable cost (or average variable cost or marginal cost)? Just as with single product rebates, as prices increasingly above average avoidable cost (or average variable cost or marginal cost) are used for a benchmark, the risk increases that the agency’s intervention will protect competitors rather than consumers. An ICN report on predation published last year surveyed 34 jurisdictions.
  27 of these said they used price below AVC as a cost test for predation. A good proportion of these jurisdictions also used prices below AAC and below ATC. 13 operated a safe harbour if prices were above a particular cost benchmark. Intent was relevant in 22 jurisdictions. Does the agency need to show reasonable likelihood of recoupment to prove predation? If not, there is a risk of protecting inefficient competitors. Only 15 of the agencies surveyed by the ICN required recoupment to show predation, while 16 said there was no requirement for recoupment in their jurisdiction.
 The ECJ stated in its recent judgment on France Telecom that it is not the case that proof of the possibility of “recoupment …constitutes a necessary precondition to establishing” predation.

· Is there scope for the agency to ‘abuse shop’? Similar tests and cost benchmarks should apply to forms of conduct which have similar economic and consumer welfare effects even though they are described as different abuses legally. For example, the economic effects of a margin squeeze (price squeeze) or predation or refusal to supply (deal) can be similar. However, the legal tests for these may be different in the EU with some of them easier to prove than others. In general, it is easier to prove margin squeeze (and predation) than refusal to supply under EC law. The Court of First Instance upheld last year the European Commission’s infringement decision on Deutsche Telekom that “there is an abusive margin squeeze if the difference between the retail prices charged by a dominant undertaking and the wholesale prices it charges its competitors for comparable services is negative, or insufficient to cover the product-specific costs to the dominant operator of providing its own retail services on the downstream market”.
 There was no requirement to assess whether there was any predation or a refusal to supply.
 In contrast, the U.S. Supreme Court recently stated in the linkLine
 case that U.S. antitrust laws generally do not forbid “price squeezes”. In the absence of a duty to deal – and such a duty is rare – a plaintiff would have to establish a predatory pricing claim. Chief Justice Roberts held:
Plaintiffs' price squeeze claim, looking to the relation between retail and wholesale prices, is thus nothing more than an amalgamation of a meritless claim at the retail level and a meritless claim at the wholesale level. . . . If there is no duty to deal at the wholesale level and no predatory pricing at a retail level, then a firm is certainly not required to price both these services at a level that preserves rivals' profit margins.

· In what circumstances can a firm with substantial market power/dominance be required to supply (deal)? How exceptional are these circumstances?
· What about bundled rebates where there is far less clarity on what test will maximise consumer welfare?

· Is it clear whether there is a right for a firm with substantial market power/dominance to meet competitors’ prices? The recent ECJ judgment on France Telecom has confirmed that there is no “absolute right for a dominant firm to align its prices on those of its competitors” where this involves pricing below cost.

17. It is clear that there are significant differences between jurisdictions over how unilateral conduct is assessed. This is despite the work that has been done by the ICN, OECD and European Competition Network to encourage consistency and clarity. However, as this paper has shown, there is still plenty of scope to promote convergence between jurisdictions and improve the clarity of application of the laws on unilateral conduct. Consistency and clarity are particularly important in a multilateral world. Uncertainty is a cost to business, and ultimately, to consumer welfare. 
Conclusion
18. The overall theme of this conference is “What makes competition policy work?” Major jurisdictions now largely apply an effects rather than form-based analysis to competition analysis. This is to be very much welcomed as an approach most likely to protect competition effectively and maximise consumer welfare. However, an effects-based approach can be less predictable than a form-based one. This paper has discussed a number of ways in which certainty is achieved while applying an effects-based analysis: safe harbours, block exemptions and presumptions. While much has been achieved by individual jurisdictions, more can – and should – be done. In addition, there remain some significant differences between jurisdictions. These differences are particularly notable in the treatment of unilateral conduct. Greater consistency would increase certainty and consumer welfare. 
� Certainty is also increased by good guidance and case precedents. 


� European Commission,  Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings First published 3 December 2008. Published in the Official Journal, C series, 24 February 2009. See http://ec.europa.eu/competition/antitrust/art82/guidance_en.pdf


� http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31999R2790:EN:NOT


� http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000Y1013(01):EN:NOT


� http://ec.europa.eu/competition/consultations/2009_horizontal_agreements/index.html


� http://ec.europa.eu/competition/sectors/financial_services/insurance_ber_report_ep.pdf


http://ec.europa.eu/competition/sectors/financial_services/insurance_ber_working_document.pdf


� U. S. Department of Justice, Competition and Monopoly: Single-Firm Conduct Under Section 2 of the Sherman Act. 8 September, 2008, page 22. See http://www.usdoj.gov/atr/public/reports/236681.pdf.  Note that the Department of Justice withdrew this report on 11 May and stated it would no longer be Department of Justice policy. However, the jurisprudence of the courts, which is relatively restrictive, is likely to limit the DOJ’s freedom to pursue aggressive enforcement.


� ICN Report on the Objectives of Unilateral Conduct Laws, Assessment of Dominance/Substantial Market Power, and State-Created Monopolies, May 2007,                                                                                                              


http://www.internationalcompetitionnetwork.org/media/library/unilateral_conduct/Objectives%20of%20Unilateral%20Conduct%20May%2007.pdf


� See note 8 above – except for EU and Chinese Taipei.


� Prior to EC Modernisation (which was introduced in May 2004), the UK Office of Fair Trading had a safe harbour that “as a general rule an undertaking is unlikely to be considered dominant if it has a market share of less than 40 per cent.” This was not an absolute presumption. There could be exceptions to this rule.


� See note 2 above, paragraph 14.


� As reported by a representative of Chinese Taipei at the OECD Roundtable on Guidance to Business on Monopolisation/Abuse of Dominance, June 2007


�http://www.internationalcompetitionnetwork.org/media/library/unilateral_conduct/Unilateral_WG_1.pdf, page 2 


� See Case 85/76 Hoffmann-La Roche & Co. AG v Commission [1979] ECR 461, paragraph 41; Case C-62/86 AKZO Chemie BV v Commission [1991] ECR I-3359, paragraph 60, and Case T-395/94 Atlantic Container Line AB and Others v Commission [2002] ECR II-875, paragraph 328.


� See note 8 above – except for EU.


� Leegin Creative Leather products v PSKS Inc, 551 US (2007).


� See note 7 above. 


�  See note 2 above, at paragraph 19.


�  See note 2 above, at paragraph 20.


� Christine Varney, Assistant Attorney General, Antitrust Division, U.S. Department of Justice, Vigorous Antitrust Enforcement in this Challenging Era, May11, 2009, Remarks as prepared for the Center for American Progress.


� Philip Lowe, Directorate General of Competition, The European Commission Formulates its Enforcement Priorities as Regards Exclusionary conduct by Dominant Undertakings, February 2009, Global Competition Policy.


� See note 7 above. 


� See note 7 above, page 45.


� See note 20 above.


� See note 7 above, page 117.


� See note 7 above, page 67.


� See note 2, paragraph 43.


� See note 2, paragraph 44.


� ICN Report on Predatory Pricing


http://www.internationalcompetitionnetwork.org/media/library/unilateral_conduct/FINALPredatoryPricingPDF.pdf


� Some authorities did not answer all the questions.   


� France Telecom SA v Commission C-202/07P, paragraphs 109-112


� Deutsche Telekom v Commission T-271/03, paragraph 92. The case is on appeal to the European Court of Justice


� Another margin squeeze case Telefonica (Commission Decision COMP/38.784) is on appeal to the Court of First Instance. It may add further clarification, for example, as to whether a margin squeeze can be qualified as a form of refusal to supply and, if so, whether it should be subject to the same legal test.


� Pacific Bell Telephone Co v linkLine Communications, Inc., No 07-512 (Feb 25, 2009)


� See note 31, paragraphs 45-47.
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